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I. Introduction

A. Purposes of Criminal Law (class)
1. Insight into societal use of law as social control; system of values

2. Introduction to pervasive problems of law

3. Solid foundation for those w/interest in criminal process

4. Exposure to questions raised in the criminal justice system

B. Purposes of Criminal Law (subject)

1. Deterrence, maintain social order/hierarchy, rehabilitation, redress wrongs, limit revenge, punishments, incapacitation, notice for guidance

2. A system of norms: neither neutral nor objective; embodies common notions of morality

i) Often the majority view of blameworthiness is allowed to be imposed on society

a) From Bowers v. Hardwick (sodomy is a danger to moral fabric) to Lawrence v. Texas (right to be a homosexual and have equal protection)

3. Effort to set limits on what factors/evidence should be considered in determining guilt/punishment by defining what elements of conduct of particular crimes.

4. Acts as guideposts in determining what conduct to punish and how severe the punishment should be.

5. Actus reus + mens rea + circumstance + causation + result – defenses = crime

C. Who does it involve?

1. Individuals: Lawbreakers, potential lawbreakers, law-abiders, victims – individual liberties

2. State: framework, guidelines, limits – safety 

II. Punishment

A. Purposes
1. Utilitarian (promote interest of society (Bentham))

i) Deterrence

a) Specific: prevent individuals from future criminal conduct

b) General: prevent individuals by giving them a way to do a cost/benefit analysis.

c) Greater punishments should go to greater offenses or offenses less likely to be punished.

d) Assumptions

1) People are rational, calculating human beings and will engage in some type of cost/benefit analysis with a knowledge of potential punishments

2) Rewards/penalties govern our everyday lives.  

e) Limits

1) Doesn’t account for crimes of passion, punishment exceeds the crime

2) Danger of punishing the innocents as a warning to society: UNFAIR.

ii) Rehabilitation

a) Goal is to reform and return people back into society through reeducation, discipline

b) Prevent criminal conduct by understanding what caused the impulse and fixing those aspects

c) Assumptions

1) Criminal behavior can be treated, prisons are efficient and will not encourage more crime

a) Limits

1) Prisons are bad, high cost for individual treatment, doesn’t account for crimes of passion

2) Focuses more on offender, and less on the offense or the victim

3) No rush in returning them to society: long sentences are incapacitative instead

iii) Incapacitation

a) Prevent future crimes by removing criminal’s opportunity to commit offense

b) Assumptions

1) Recidivism – criminals will repeat crime, prison won’t make them better criminals, criminals can’t be quickly replaced on the street

2) No assumption of human behavior
3) Repeat offender laws, historical rates, etc. are accurate
c) Limits 

1) High rates of crime in prison don’t count, hard to determine high-risk offenders, racial inequity
2. Retributivist (man cannot be used as means to an end, desert-based punishments (Kant))
i) Acts as a limit to utilitarian punishment by making sure punishment fits the crime

ii) Justification

a) Redresses the wrong and makes the victim whole

b) The lack of reprisal is an injustice to the victim, so it instills confidence/satisfaction in public

c) Focus on past offenses and just deserts, not on the offender

iii) Assumptions

a) Existing social contract is beneficial for all, and all criminal acts are to violate that contract

iv) Limits

a) Eye-for-an-eye; little actual input from victim

3. Limits on Punishments

i) Proportionality

a) Constitution against “grossly disproportionate” only and allows for 3 strikes law (Ewing v. California)
1) Determine by weighing gravity of offense and penalty, looking at other criminals in jurisdiction and other jurisdictions for similar crimes (Solem v. Helm: lack of parole for passive act of bad check)
2) Scalia’s dissent: with all the other purposes, proportionality should not be determinative
b) Strict proportionality not required, and comparisons are hard to make (Harmelin v. Michigan: 672 g. of cocaine gets life w/o parole)
c) Let legislatures determine sentencing; courts only to correct extreme errors
4. Current System
i) Combination of social protection and desert
ii) Relies on individual self-control and criminal penalties for breach of self-control
iii) Balance of Efficient means of deploying resources and most Symbolic means
B. Factors to Consider
1. Individual: Mental State (at time of events, present), Mental Capacity (competency), Socioeconomic background, Attitude, Effect of punishment, Likelihood to repeat crime/past criminal record
2. Offense: Severity of crime, Mitigating circumstances, Similarity in precedent

3. Societal: Cost of inflicting punishments, Alternative punishments, Symbolic perception
III. Criminal Justice System
A. Structure
1. State initiates action against the accused

i) Underlying presumption of innocence: Standard of proof is beyond a reasonable doubt

2. Right to a trial by jury of his/her peers (guilt determined by peers, decider of fact sometimes)

i) Allows for hung jury and for jury to nullify an unjust law even if state proves its burden

3. Entitled to counsel provided by the state

4. Discretion for all involved – could also be the same as discrimination

5. Habeus Corpus Petition: if writ of certiorari is denied by Supreme Court, Δ can use writ of habeus corpus to get to district court if federal issues are in question

IV. Actus Reus

A. Act Requirement
1. Desert is necessary condition for punishment, so actus reus must be proved beyond reasonable doubt
i) Assumption that people can morally evaluate wrong desires and exercise self-control

2. Must be for past, voluntary, wrongful, conduct or omission, specified, in advance, by statute

3. Cannot make mere criminal intent punishable (Proctor v. State: intent to sell liquor)

i) Hard to prove thoughts that may be involuntary, give people a clear line to cross, no societal harm

4. Blurred standard/not literal: need to attach blame to social harm allows for intention to define act

i) Constructive possession = power over thing possessed + intention to exercise control (US v. Maldonado)

ii) Development of strict liability: no need for actus reus or mens rea

B. Voluntariness (Martin v. State: police dragged him into “public place”)

1. Unfair to punish those who can’t conform or aren’t responsible, cannot deter involuntary actions

2. Act can be involuntary even when actor is mentally sane (People v. Grant: automatism/epilepsy in bar fight)
i) Different from insanity (inability to understand conduct) where result would be civil commitment

3. Foreseeability

i) Time frame: stretch it far enough back, and many acts are voluntary like going to a bar

ii) Anticipated act: better decision-making w/regard to consequences (People v. Decina: epileptic driving)
C. Omissions
1. Legal duty is different from moral duty (Jones v. United States: failure to feed and care for friend’s baby)
i) Look to Contractual relationship, Statutory duty, Status relationship, Voluntary care but isolated the helpless from others who might aid
ii) Purpose: give notice and draw lines for actors and future courts
D. Status Offenses

1. Cannot punish for addictions/illnesses that are involuntary (Robinson v. California: narcotics addiction, track marks on arm, no act in-state)

i) No purpose of punishment for having a uncontrollable desire to commit criminal act

ii) Again, broader time period could allow for punishment of drug addiction

2. Punishment still for acting on status or not preventing acts knowing status (Powell v. Texas: public drunkard)

i) Perhaps limiting Robinson only for past voluntary conduct, not future propensities

ii) Perhaps punishing to protect society; questionable nonetheless

3. Look to social policy to determine what is status (Johnson v. State: mother delivery drugs to baby at birth)

i) Rule of lenity – if several interpretations of statute, construe it most favorably towards the accused
a) Strict interpretation v. legislative intent: protecting families v. punishing and not helping drug users

E. Legality

1. No crime or punishment w/o pre-existent law (Keeler v. Superior Court: feticide not a statutory crime)
i) Prospectivity: conduct cannot be criminalized retroactively

ii) Legislativity: crime has to be a legislature-created statute to give adequate notice, not for courts to enact

F. Specificity

1. Vagueness if law fails to provide understandable notice and authorizes/encourages arbitrary enforcement (City of Chicago v. Morales: loitering w/no apparent purpose by gang members)

i) Actors should decide when the line is crossed, not law enforcement

ii) Vagrancy laws cover too many types of people, must be a limited understandable rule (Papchristou v. Jacksonville: status crime of being rogues, drunkards, etc.)

V. Mens Rea

A. Mental State

1. Illegal conduct must be accompanied by bad thoughts: desire to harm or violate duty OR disregard for welfare of others or social duty
2. Due process requires prosecution to prove mental element, often based on Model Penal Code

i) Distinction between justifiable mistakes negating mental state or another mental state negating responsibility

B. Strict Liability
1. Generally limited to minor crimes, regarding public welfare, punishable by fines; frowned upon by the MPC

i) Regulatory objective to generally deter and protect public safety (People v. Dillard: carrying loaded gun)
ii) Burden on the individual to be careful

2. Pure (any objective element) v. impure (at least one objective element); substantive (liability w/o moral fault)

3. Should not be extended to traditional crimes even if statutes are silence on intent (Morissette v. U.S.: stealing abandoned gov’t bomb casings as junk)

i) Malum in se – wrong in and of itself; malum prohibitum – act that society has chosen to make wrong

4. Unconstitutional to apply to fundamental right (Lambert v. California: unregistered felon cannot live in L.A.)

i) Existence of law must be expected, although ignorance or mistake of law is not an excuse
a) Different for laws which penalize omissions.

C. Categories of Culpability

1. Actus reus must match mens rea or be a foreseeable consequence (Regina v. Faulkner: stealing rum led to ship catching fire)

i) General culpable intent/malice cannot be transferable, except in felony murder cases

a) General v. Specific intent: ambiguous distinction that does not deal with other mental states
1) Purposeful, Knowing (general) v. Reckless, Negligent (specific)
b) Terms are used both descriptively and normatively, causing ambiguity

2. Model Penal Code – expand mens rea to include knowledge of relevant circumstances, not just offense
i) Purposely: conscious object to cause result or conduct of that nature/awareness of circumstances
ii) Knowingly: awareness of circumstances or that conduct is of that nature/ result practically certain

iii) Recklessly: conscious disregard of risk in circumstances, result/gross deviation from standard of conduct
iv) Negligently: failure to perceive risk in  circumstances, result/gross deviation from reasonable standard of care

D. Mistake of Fact
1. A defense of negating mens rea element or moral blame, not available for strict liability offenses that have no mental element
2. Courts play large role in determining blameworthiness (Regina v. Prince: Δ took 16-yo girl from home thinking she was 18)

i) Guilty mind w/regard to age wasn’t essential and his conduct was still blameworthy for taking her

3. Must be a honest, reasonable mistake (State v. Guest: statutory rape but a reasonable mistake of age)

i) Inapplicable for “public welfare” or strict liability cases

E. Mistake of Law

1. Ignorance of the law is no excuse if mental element is proven (U.S. v. Baker: selling counterfeit watches)
i) Knowledge of criminality is usually not an element, individual’s duty to know law

2. MPC: mistake of law is defense when there is no fair notice or reasonable reliance of erroneous law

i) Reliance must be reasonable (Commonwealth v. Twitchell: Christian Scientists refused child medical services)

F. Capacity for Mens Rea
1. Mental state/culpability cannot be presumed, but Δ should be given chance to show inability to form intent (Hendershott v. The People: 3º assault and adult minimal brain dysfunction)

i) Applies for both specific and general intent; doesn’t impact insanity defense or protection of community
2. Intoxication can only negate purposely, knowing mental states (State v. Cameron: drunken assault)
i) Faculties must be so prostrated to be incapable of purposeful or knowing conduct

VI. Rape
	Actus Reus
	Mens Rea

	Force and Nonconsent

Nonconsent Manifested by Either Verbal or Physical Resistance

Lack of Affirmative Expression of Consent

Nonconsent (Subjective)


	Intentional (purpose/knowing)

At least reckless

At least grossly negligent

At least negligent

Strict liability


A. Introduction

1. Common law: emphasis on victim’s actions and mental state, vague terms: force, nonconsent

i) Focus solely on physical injury and not harm to spirit, sexual autonomy; underenforced

2. Reform: lower evidentiary barriers, broader definition, eliminate force or resistance elements

3. Lack of consent is still focused on victim

4. Elements: mens rea, type of threat/force/inducements, actus reus, existence of consent, relationship, evidence

5. Half the states have marital exemption

B. Force, Nonconsent, and Resistance (Actus Reus)

1. Resistance not required, since it’s not always best option for victim (People v. Barnes: fear led victim to play along)
i) Π still must prove force (relation to victim’s nonconsent) and fear (victim’s state of mind can explain acts)

2. Force not required, focus on reasonable belief of victim’s nonconsent (State v. Smith: victim gave in)
i) Negligence standard for nonconsent, but require objective manifestation for reasonable person standard

ii) Require affirmative expression of consent, force just means involuntary sexual touching (In the Interest of MTS: teenagers, one claiming she was asleep)

iii) Eliminates focus on victim’s state of mind, burden is wholly placed on Δ

C. Mens Rea

1. Wrongful intent needs to exist, mistake of fact is acceptable defense (People v. Mayberry: victim fought back but finally left voluntarily w/Δ)

i) Negligence standard: but focusing on Δ’s mens rea may still lead back to victim’s actions

2. History of accuser inadmissible, but history of accused is admissible

VII. Homicide
	Evidence Showing
	Possible Level of Homicide
	Evidence shows

	Intentional killing
	1º

2º

Voluntary manslaughter
	Premeditation/deliberation + malice aforethought
Impulsive/unprovoked act + malice

Provocation + heat of passion

	Unintentional killing
	1º (felony murder)

2º

Involuntary manslaughter

Misdemeanor manslaughter
	Intent to commit inherently dangerous felony

Extreme recklessness, malignant heart, intent to do bodily harm
Gross negligence, negligence, recklessness
Intent to commit inherently dangerous misdemeanor


A. Involuntary Manslaughter

1. Ordinary negligence enough for mens rea (State v. Williams: Indian family let baby die, feared Welfare Dept.)

i) Failure to exercise objective ordinary or reasonable caution, regardless of ignorance or good faith

ii) Many states require gross negligence, higher risk of harm, greater awareness of risk

a) Sometimes recklessness as well

2. Vehicular homicide is under negligent homicide in MPC, often must meet gross negligence (Porter v. State: failure to stop on unfamiliar country road)
3. Misdemeanor manslaughter uses intent to commit misdemeanor as mens rea (U.S. v. Walker: unlicensed gun accidentally killed)

i) Also need to show causal link to death; limited to malum in se crimes

B. Voluntary Manslaughter

1. Intentional killing w/knowledge or purpose, but reduced from murder because of provocation/heat of passion.
i) Focus on victim’s behavior to determine adequacy of provocation (objective) , then return to Δ’s behavior to evaluate response to provocation (subjective)

2. Heat of passion means there is no interval between provocation and killing (People v. Walker: fight where Δ threw brick and then cut provoking victim’s throat)

i) 3 questions: 

a) What constitutes adequate provocation?  Inflames reasonable person, look at precedent, rarely words

1) Seeing adulterous offender (Rowland v. State: caught wife in adultery, killed other man on accident): male aggression?

2) Heat of various passions (People v. Berry: uncontrollable sexual rage, jealousy)

(I) Possibly words, longer time frame, passion in ordinarily reasonable person, clouded logic

(II) Not revenge
b) How immediate does provocation have to be w/respect to killing? No cooling off time, but series of events allowed
c) How flexible are we in defining the reasonable person w/regard to cultural norms?
1) Cultural influences might negate mental state of malice and show provocation (People v. Wu: Chinese Δ killed son to protect him from abusive father after 10 years of provocation)
3. Rationale: partial justification (appropriate response rational), partial excuse (external influence)

i) Mitigate punishment but not excuse conduct completely

C. 2º Murder
1. Malice is established by intent to kill, both express (deliberate intention to kill) and implied (no considerable provocation, abandoned and malignant heart, recklessness)
2. Intent cannot be presumed by resultant actions (Francis v. Franklin: prison escapee’s gun fired when victim slammed door), burden is on Π to prove intent

3. Implied malice for gross recklessness where it is reasonable to anticipate death (Commonwealth v. Malone: Russian poker w/loaded gun)
i) Lack of justification, substantial risk of death, magnitude of result, and no social utility of act

ii) Medical murder (People v. Protopappas: overdose of anesthesia): base, anti-social purpose in pattern of conduct

iii) Murderous animals (Berry v. Superior Court: pet pit bull dog w/open fence): life-endangering acts done w/awareness of risk or awareness that conduct is illegal

a) Reasonably foresee attacks by failure to train dogs (State v. Davidson: Schutzhund principles): extreme indifference to life rises to recklessness

iv) Intent to do bodily harm with deadly fists (Commonwealth v. Doraziao: boxer): lower standard than intent to kill
v) Vehicular murder and implied malice (People v. Watson: drunk driving): allowed even though there is vehicular manslaughter rule

a) When does implied malice in drinking start?  Π must still prove intent to kill, cannot presume it

4. Extreme recklessness is different from gross negligence

a) Look to actor’s awareness of risk, inherent dangerousness of conduct, deviation from standard care
b) Conduct so egregious w/o social utility, pattern of conduct, characteristics of person

D. 1º Murder

1. Includes 2º murder elements + premeditation/deliberation and evidence of it
i) Acts that can substitute are poison, torture, use of explosives, lying in wait

2. Premeditation/deliberation requires elevated thought process/appreciable time lapse (U.S. v. Watson: Δ fleeing from cops overpowered officer who said “it wasn’t worth it”): quantitative distinction
i) History shows courts need only small time lapse
ii) Can be negated by mental disorder even in presence of intent to kill (Commonwealth v. Gould: delusional Messianic role)

3. Cold blood killing instead of in heat of passion (Austin v. U.S.): qualitative distinction
i) Mercy killing sometimes given voluntary manslaughter for policy reasons

E. Felony Murder (often 1º)

1. Intent to commit inherently dangerous or enumerated felony is substituted for intent to commit murder

2. Death must be a probable consequence of felony that Δ is guilty of, reasonably foreseeable (State v. Martin: arson led to asphyxiation)
i) Defense if Δ did not commit act, was unarmed, and had no reasonable ground to believe anyone else was armed or intended to engage in conduct causing injury.

ii) Strict liability for all killings in course of felony (People v. Stamp: victim had heart attack after robbery): no foreseeability

a) Getaway driver also liable

b) Liable for innocent deaths in defensive action taken against felony (People v. Hickman: cop shoots detective in pursuit of Δ; Payne: victim kills innocent): proximate cause

1) Sometimes even liable for death of co-Δ (People v. Cabaltero: Co-Δ shot co-Δ)

c) Killings in immediate flight (People v. Gladman: escapee hiding in parking lot)

1) In flight: consider location, distance, interval of time, possession of fruits, close pursuit by cops, reaching place of temporary safety

iii) Specific means of death does not need to be foreseeable (People v. Brackett: rape led to depression led to not eating led to choking on feeding tube)
3. Limits:

i) Must have malice aforethought or further the felony (People v. Washington: victim killed co-Δ)

ii) Not for co-Δ who kills themselves (People v. Ferlin: accidental arson) or when cop kills victim (anti-Hickman?)
4. Theories:

i) Agency theory: murder is in perpetration of felony and by someone involved in felony, majority view
ii) Felony is proximate cause of death: Δ liable for all deaths, even if not morally culpable
iii) Protective person theory: liability only for innocents killed in felony
	Situation
	Case
	Court Result
	Proximate cause 
	Protected person
	Agency

	1. D and co-D commit felony – victim has heart attack and dies
	Stamp
	Felony murder
	Felony murder
	Felony murder
	Felony murder?

	2. D and co-D commit felony – cop kills cop
	Hickman
	Felony murder
	Felony murder
	Felony murder
	

	3. D and co-D commit felony – victim kills innocent person
	Payne (cited in Hickman)
	Felony murder
	Felony murder
	Felony murder
	

	4. During felony co-D kills co-D
	Cabaltero
	Felony murder
	Felony murder
	
	Felony murder

	5. Co-D commits arson, kills self in process
	Ferlin
	
	Felony murder
	
	Felony murder

	6. D and co-D commit felony, victim kills co-D
	Washington
	
	Felony murder
	
	

	7. D and co-D commit felony, police kill victim
	
	
	Felony murder
	Felony murder
	


F. Capital Murder
1. History of Constitutionality
i) Struck down for violating 8th Amendment (Furman v. Georgia: 1972): too cruel v. too arbitrarily applied

ii) Reinstated (Gregg v. Georgia: 1976): met evolving standards of decency and guidance provided to juries 

a) Goal is to limit death penalty to a narrow class of cases
iii) Mandatory capital punishment is unconstitutional (Woodson v. North Carolina: 1976)

iv) Must be for 1º premeditated or felony murder + aggravating circumstances (Coker v. Georgia: ’77)
2. Procedure
i) Separate sentencing phase where sentencer had guidance of aggravating v. mitigating circumstances (Olson v. State: juries must consider mitigating circumstances)

a) Penalty phase uses same death-qualified jury where guilt (aggravating outweigh the mitigating) is decided unanimously

b) Aggravating: need to be found unanimously beyond reasonable doubt
1) At least one has to be statutory

2) Atrocious or cruel; previous violent felonies; felony murder double-counted for 1º murder charge; specific victim-impact statements
c) Mitigating: weighed individually by preponderance of the evidence
1) Broad scope for jury: Nonstatutory, character statements about Δ

2) Limits: has to be about Δ, cannot rely on lingering doubt of guilt
3. Categorical Limits

i) Minimal mens rea of reckless indifference to life (abandoned/malignant heart) w/major participation in felony (Tison v. Arizona: family helping prison escapee)
a) Actual killer standard is negligence?

ii) Cannot be imposed for mentally retarded (Atkins v. Virginia: IQ of 59): up to state’s definition

iii) Killer must have been over 18 (Roper v. Simmons: overturned Stanford v. Kentucky’s age of 16)

iv) Racial disparities are inevitable, but death penalty only unconstitutional if a specific person acted w/discriminatory intent (McClesky v. Kemp: Baldus study shows blacks are more likely to receive death sentence)
a) Must be shown by preponderance of the evidence

VIII. Attribution of Criminality

A. Attempt
1. Purpose

i) Provide a complement to strict liability: punish for criminal intent in inchoate crimes

a) There must be an overt act that demonstrates criminal intent
ii) Predict/prevent crime before it happens by giving law enforcement a point to stop offenders

iii) Deterrence maximized; offenders are morally blameworthy, but perhaps unlucky

iv) States have lower punishments, but MPC says attempts should be graded as most serious offense in mind

2. Actus Reus

i) Cannot convict for a preparation of an attempt (People v. Murray: attempt to contract an incestuous marriage w/o engaging an officer yet): attempt must be acts that end in consummation of the offense

ii) MPC uses substantial step test: any action that is strongly corroborative of the criminal purpose

a) Rejected tests: physical proximity, indispensable element, probable desistance, abnormal step, res ipsa loquitor (unequivocality) tests

iii) Dangerous proximity (People v. Rizzo: attempt to rob payroll w/o finding it): must come very near to committing crime, also used by states

3. Mens Rea
i) Purposeful intent needed beyond reasonable doubt (McQuirter v. State: black man unjustly convicted of rape, inferences based on social conditions): specific intent, regardless of mens rea needed for actual offense

4. Abandonment

i) Requires complete renunciation of criminal purpose (People v. Staples: rented office over bank to rob it)

ii) MPC allows abandonment that is complete and voluntary, but not based on risk of discovery

5. Impossibility

i) Cannot be guilty of a legal impossibility, only factual impossibility (Booth v. State: attempt to receive stolen property already recovered by the police)

a) Legal: completion of act would not have an illegal consequence

b) Factual: act cannot be completed because of fact unknown to actor

c) Hard to distinguish between the two; MPC does away with impossibility

B. Complicity

1. Accessorial Act

i) Not a crime, but a way of committing a crime: participation instead of causation

a) Principal in 1º commits crime; principal in 2º aids/abets; also accessory before and after the fact

ii) Liable for conduct of another person, look at legal relationship w/perpetrator

iii) Evidence of knowing participation needed (Gains v. State: mere presence of wheelman not enough): actus reus of aiding/abetting that intends to make crime more likely

iv) Aid/abet does not have to be essential to crime (State v. Tally: judge sent telegram to keep fleeing victim from getting help)

a) Community of purpose in crime required, but not actual preconcert or communication of purpose

b) Termination must wholly deprive complicity of effectiveness

2. Mens Rea

i) Knowledge of criminal purpose of perpetrator + purposeful intent to facilitate offense (People v. Beeman: Δ gave plans that helped in robbery): mens rea needed for accomplice’s act

a) Perpetrator and Aid Culpability

b) Liable for reasonably foreseeable results or natural/probable consequences

ii) Guilt requires same criminal intent as principal in 1º (Wilson v. People: aid in robbery to help police catch thief): not all assistance is criminal – Perpetrator and Offense Culpability
iii) MPC uses Offense and Aid Culpability, focusing on Δ and not perpetrator

a) Discrepant liability possible when accomplice is more culpable than perpetrator (Othello)

C. Conspiracy

1. Nature
i) Inchoate crime designed to establish broad liability for actions of others, facilitate prosecutions of groups

ii) Agreement and an overt act that shows conspiracy is at work, but not part of forming the agreement

a) No need to have direct proof of an agreement

1) Agreement can be inferred or construed broadly (U.S. v. Moussaoui)

b) Agreement still exists when object of conspiracy becomes an impossibility (U.S. v. Recio: distributing drugs that had already been seized): different from attempt liability in Booth v. State
1) Withdrawal by renunciation only removes liability for later acts of conspirators, starts statute of limitations

c) One act is sufficient for all co-conspirators; establishes liability much further back than attempts

1) Sometimes conspiracy is lesser included offense of attempt (State v. Burleson: twice attempted bank robbery)

2) Federal law does not require overt act outside of agreement (U.S. v. Shabani: drug distribution)

d) Any act that furthers conspiracy including preparatory or equivocal ones (State v. Verive: going to house to dissuade victim)

1) Identical elements test: Must have separate and sufficient evidence to prove each element of each charge (Tinghitella)

2) Lesser included offense test: Offenses are different if each requires proof of a fact that the other does not (Blockburger)

(I) Attempt has act that is substantial step, conspiracy has agreement

2. Mens Rea

i) Intent to agree to conspiracy and purpose to commit unlawful objective of conspiracy

a) Knowledge of illegal use of goods and intent to further that use is needed (People v. Lauria: answering service used by prostitutes)

1) Intent is established by direct evidence, grossly disproportionate use for criminal purpose, stake in the criminal venture, or offense is a serious felony
3. Incidents of Conspiracy

i) Party to conspiracy is responsible for substantive offenses by any co-conspirator (U.S. v. Diaz: co-Δ was using a firearm in relation to drug trafficking crime): follow Pinkerton rule

a) Offense must be done in furtherance of the conspiracy, within scope of agreement, and a reasonably foreseeable or natural consequence of the agreement

4. Scope of Conspiracy

i) Advantages of a joint trial/single conspiracy charge: determine culpability in big picture, use hearsay evidence by one co-conspirator, extend statute of limitations, charge multiple offenses
ii) Single v. Multiple conspiracies: look at organization of group

a) Wheel: multiple conspiracies (rimless) unless they know or should have known of existence and cooperation of other spokes (rim)

b) Chain: no one profits unless each does its part – interdependence

IX. Justification and Excuse

A. Introduction
1. Justification: conduct was not wrong because of social utility or it was a necessary act
2. Excuse: wrong conduct but involuntary or undeterrable so not morally blameworthy
3. Though distinction is blurry, both used after state has proven elements of offense & leads to acquittal 
4. Defensive Force

5. A reasonable belief, even if wrong, that Δ is in danger allows for use of (deadly) force (People v. La Voie: Δ hit by car behind and taunted by the 4 men)
i) Subjective: was Δ in fear?  Objective: would reasonable person respond in that way?
a) Unreasonable, but honest response would be imperfect self-defense = mitigation factor

ii) Reasonable must be seen from Δ’s point of view (State v. Leidholm: battered woman’s syndrome after drunken fight)
a) Consider personal, psychiatric characteristics of Δ
1) While it could include prior experiences and circumstances, belief and conduct must still be that of a reasonable man (People v. Goetz: Δ shot at 4 youths on subway who he thought were going to mug him)

b) Subjective: does person have sincere belief in need to use force?  Objective: is that belief reasonable, given Δ’s characteristics, circumstances?

c) If unreasonable, Δ guilty of recklessness or negligence

iii) Non-deadly force must be reasonable and necessary in preventing perpetration of offense or arresting an offender

a) Deadly force (intent to kill or do bodily harm) cannot be used for misdemeanors

6. Law enforcement can only use deadly force if there is probable cause to believe escaping suspect poses threat of serious harm, and after a warning has been given (Tennessee v. Garner: shot at teen fleeing over fence)

i) Reasonable belief from the standpoint of a police officer

7. General deadly force cannot be used to protect property (People v. Ceballos: mechanical trap gun to ward off garage thieves)
i) Only modest force allowed to prevent trespass on property, and only if threat is imminent and force is necessary

a) Exception for homes, which are treated as an extension of your body: deadly force is allowed to prevent atrocious crime

B. Necessity

1. Choice of the lesser of two evils to avoid a greater harm

2. Δ must reasonably believe offense is necessary to prevent serious, imminent harm; offense is only solution to preventing the harm; offense will cause less harm than would have occurred without it; Δ is not at fault for creating the situation (Queen v. Dudley & Stephen: cannibalism stranded at sea)

i) Reasonability measured objectively
